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Civil Money Penalties Learning Objectives
• Develop strategies for supporting successful

“past noncompliance” for self-reported incidents

• Understand options for refuting adverse survey

findings before Department of Health (DOH) and
Centers for Medicare & Medicaid Services (CMS)

• Analyze hypothetical survey findings to use as

teaching tools when you return to your facilities
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Determination of Findings
and Potential to Foresee Abuse
“It has been reported that some facilities have identified that
they are in compliance with F600 . . .- because they could not
foresee that abuse would occur and they have “done everything
to prevent abuse,” such as conducted screening of potential
employees, assessed residents for behavioral symptoms,
monitored visitors, provided training on abuse prevention,
suspended or terminated employment of the perpetrator,
developed and implemented policies and procedures to prohibit
abuse, and met reporting requirements. However, this
interpretation would not be consistent with the regulation, which
states that “the resident has the right to be free from verbal,
sexual, physical, and mental abuse…”
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Know Your Regulators
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Sanction Letters
• DOH imposes state sanctions against license and

recommends federal sanctions to CMS

• CMS imposes sanctions against certification,

often after time for state IDR has passed
▪ CMS not required to follow DOH
recommendation

• Challenges to federal CMP must include escrow

of CMP
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How to Read the 2567
• What are the deficiencies?
• What are the regulatory violations?
▪ Federal
▪ State
• What is the best way to respond?

6

3

11/1/2018

How to Read State Tags
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POC Disclaimer Language
• Preparation and submission of this POC is

required by state and federal law. This POC
does not constitute an admission for purposes of
general liability, professional malpractice or any
other court proceeding.
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“Required” POC Elements
• What corrective action(s) will be accomplished

for

residents affected by the deficient practice?
other residents having the
potential to be affected by the same deficient
practice and corrective actions?

• How will you identify
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“Required” POC Elements
• What measures will be put in place or system

changes will you make to ensure that the deficient
practice does not recur?
• How will the corrective action be monitored to

ensure the deficient practice will not recur, i.e.,
what quality assurance programs will be
established?

• Dates when the corrective action will be

completed
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Strategies for Preparing Effective POCs
• Less is more
• Read the F Tags

and the state tags

• Don’t be afraid to have your POC rejected
• Be responsive and responsible
▪ Don’t overpromise
▪ Don’t admit liability
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Strategies for Preparing Effective POCs
• Don’t go overboard with policies, procedures

and plans of correction

• Keep your date of compliance as short as

possible
▪ Begin implementing corrective action during
the survey and document corrections (e.g.,
inservicing of staff)
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Post Survey Revisit
• Nature of deficiency dictates scope of revisit
• Required whenever S/S F-L level deficiencies exist
• 3rd Revisit subject to CMS Regional Office (RO)

approval

• 4th Revisit subject to CMS Central Office (CO)

approval
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Proving Past Noncompliance
• Identified during a current survey with a S/S at

"G" or above, or SQC findings at a S/S at "F"
that meets all of the following three criteria:
1. Not in compliance with the specific

regulatory requirement(s) at the time the
situation occurred

“Revision of Civil Money Penalty (“CMP”) Policies and CMP
Analytic Tool (Rev: S&C 17 37 NH)(July 2017)
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Proving Past Noncompliance
2. The noncompliance occurred after the exit date

of the last standard (recertification) survey and
before the survey (standard, complaint, or
revisit) currently being conducted
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Proving Past Noncompliance
3. There is sufficient evidence to support that the

facility corrected the noncompliance and is in
substantial compliance at the time of the
current survey for the specific regulatory
requirement(s)
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What is Sufficient Evidence?
• Resident?
• Other residents?
• Prevention?
• Monitoring?
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Hypos
• Care plan for 2 person assist, only 1 person does

transfer

• Medication error: wrong medication given
• Allegation of physical abuse
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FEDERAL ENFORCEMENT TRENDS
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Federal Scope and
Severity Grid
I
Isolated
Immediate Jeopardy To Resident Health Or
Safety

J

PoC

Required: Cat. 3
Optional: Cat. 1
Optional: Cat. 2

Required: Cat. 2
Optional: Cat. 1

No Actual Harm With Potential For More
Than Minimal Harm That Is Not Immediate
Jeopardy

No Actual Harm With Potential For
Minimal Harm

Required: Cat. 1
Optional: Cat. 2

A
No PoC
No remedies
Commitment to
Correct
Not on CMS-2567

PoC

PoC

H

PoC

L

PoC

I

Required: Cat. 2
Optional: Cat. 1
Optional: Temporary
Mgmt

E

Required: Cat. 1
Optional: Cat. 2

No remedies

Widespread
PoC

Required: Cat. 3
Optional: Cat. 1
Optional: Cat. 2

Required: Cat. 2
Optional: Cat. 1

D

PoC

K

Required: Cat. 3
Optional: Cat. 1
Optional: Cat. 2

G

Actual Harm That Is Not Immediate Jeopardy PoC

Pattern
PoC

PoC

F

Required: Cat. 2
Optional: Cat. 1

B

PoC

C

No remedies
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Impact of Inflation Adjustment Act
• CMS CMPs for surveys have increased

astronomically

PreAugust
2016

August
1, 2016

February
3, 2017

Cat.2 Per
Day

$50 $3,000

$103 $6,188

$105 –
$6,289

Cat. 2 Per
Instance

$1,000 $10,000

$2,063 – $2,097 $20,628 $20,965

Cat. 3 Per
Day

$3,050 $10,000

$6,291 $20,628

Cat. 3 Per
Instance

$1,000 $10,000

$2,063 – $2,097 $20,628 $20,965

2018

$6,394 $20,965
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Financial Hardship Requests
• Possible reduction of CMPs or 12 month repayment

plan
• Analytic tool options: facility’s documentation

proves that:
▪ (1) “the facility lacks sufficient assets to pay the

CMP without having to go out of business,” or
▪ (2) “the facility does not lack sufficient assets to
pay the CMP without having to go out of
business.”
22
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Financial Hardship Requests
• “[N]ot CMS's intent to impose CMPs that could, in

and of themselves, put providers out of business.”
• Providers can file “compelling evidence of financial

hardship,” which CMS “is willing, in the interest of the
Medicare and Medicaid programs and their
beneficiaries, to consider.”
• Must be filed within 15 days of CMS CMP letter
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DEPARTMENT OF HEALTH
ENFORCEMENT TRENDS
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DOH CP “Guideline”
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DOH CMPs
• Per day
• Per instance
• Both per day and per instance
• Typically not posted on DO web site until

appeals have been resolved or after appeal
period has past
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Options for Refuting Findings
• IDR or IIDR
▪ 10 days from receipt of 2567
▪ Must still file POC

▪ Can only challenge federal tags
▪ Limited ability to challenge scope and severity
• Federal IIDR
▪ 10 days from receipt of federal CMP
▪ Does not impact right to get 35% CMP

reduction
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Options for Refuting Findings
• Waiver of federal appeal rights

▪ Must be filed within 60 days of receipt of

federal CMP
▪ Results in 35% reduction of federal CMP
• State sanctions

▪ Appeal to the State Health Facility Hearing

Board within 30 days of state sanction
▪ No automatic reduction
▪ No automatic stay
28
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Options for Refuting Findings
• Federal appeal
▪ Must be filed within 60 days of receipt of

federal CMP
▪ Must escrow total CMP amount unless a
waiver is granted
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Mandatory Referrals
• CMS refers all CMPs to DOJ pursuant to a

Memorandum of Understanding

• DOH/DHS statutorily required to report

immediately to the PA Attorney General (AG) or
local law enforcement whenever it has “reasonable
cause to believe” that a care dependent adult has
suffered bodily injury or been unlawfully
restrained” See, Act 28 of 1995, Neglect of Care-Dependent Person, 18 Pa.C.S.
§ 2713, Act 53 of 2018, amending 18 Pa.C.S. § 2713, and creating criminal abuse
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Mandatory Referrals
• Referrals to state licensing boards
▪ Substandard quality of care
 NHA
 Discretionary: other professionals (DON,

physicians, nurses)
• Referrals to DHS for Preventable Serious Adverse

Events (PSAEs)
31
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Questions
Paula G. Sanders, Esquire

Principal & Co-Chair, Health Care Practice Group
Post & Schell, PC
psanders@postschell.com
717-612-6027
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